Readings

Unit 9

Introduction—The Courts: Our Rule of Law

Tocqueville, Democracy in America: “Judicial Power in the United States,
and Its Influence on Political Society”

Federalist Papers: “Federalist No. 78"
Marbury v. Madison

Cherokee Nation v. Georgia

Questions

1.

In what ways, according to Tocqueville, had the Americans retained the usual characteristics of
judicial power and in what ways had they introduced novel developments?

How does “Federalist No. 78" maintain the claim that the judicial branch is the least dangerous
to the political rights of the Constitution?

Why did the Supreme Court not order the Secretary of State to issue Marbury his appointment
as justice of the peace?
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Introduction—The Courts: Qur Rule of Law

“In America,” wrote Tocqueville, “there are no nobles or literary men, and the people are apt to mistrust the
wealthy; lawyers consequently form the highest political class and the most cultivated portion of society.” Even if
it does take a class action suit by lawyers to change a light bulb, they do receive a great deal of respect in America;
a respect that reveals something of their power. As social connections have changed—people live near people
they hardly know, for example—the role of law in adjudicating social problems has become even more important.
In spite of the jokes, lawyers retain privileges and prestige because of the important social function they perform
for American society with its high degree of individualism. The role of courts in American society extends from
adjudicating local disagreements to providing America, through the Supreme Court, with a politically powerful
locus of prestige; so powerful, in fact, that it has been the catalyst for fundamental social change several times.

The Supreme Court—the most powerful institution in the least powerful branch—exemplifies the power that law
and the courts are able to garner through respect and persuasion. The Supreme Court, without even the ability to
enforce its decisions, has made itself an important political actor in many American dramas, including the drama
of Marbury v.Madison whereby it created for itself the power to review the Constitutional legitimacy of the actions
of the legislature. “Armed with the power of declaring the law to be unconstitutional, the American magistrate
perpetually interferes in political affairs.”“He cannot,” however, explained Tocqueville, “force the people to make
laws, but at least he can oblige them not to disobey their own enactments and not to be inconsistent with them-
selves.” The power of prestige is the great power of law, the courts, and the Supreme Court, without this there
would be neither Brown v. Board of Education nor Dred Scot v. Sandford.

This chapter thoroughly examines the account of the power of courts as explained by the supporters of the
Constitution in Federalist Papers No. 78. Specific examples of the Court’s literary power are found in Marbury v.
Madison.
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Alexis de Tocqueville, Democracy in America: “Judicial Power
in the United States, and Its Influence on Political Society”

(Volume I, Chapter VI)

THE ANGLO-AMERICANS have retained the characteristics of judicial power which are common to other nations—They
have, however, made it a powerful political organ—How—In what the judicial system of the Anglo-americans differs
from that of all other nations—Why the American judges have the right of declaring laws to be unconstitutional—How
they use this right—~Precautions taken by the legislator to prevent its abuse.

I HAVE thought it right to devote a separate chapter to the judicial authorities of the United States, lest their great
political importance should be lessened in the reader’s eyes by merely incidental mention of them.
Confederations have existed in other countries besides America; | have seen republics elsewhere than upon the
shores of the New World alone: the representative system of government has been adopted in several states of
Europe; but | am not aware that any nation of the globe has hitherto organized a judicial power in the same
manner as the Americans. The judicial organization of the United States is the institution which a stranger has the
greatest difficulty in understanding. He hears the authority of a judge invoked in the political occurrences of every
day, and he naturally concludes that in the United States the judges are important political functionaries; never-
theless, when he examines the nature of the tribunals, they offer at the first glance nothing that is contrary to the
usual habits and privileges of those bodies; and the magistrates seem to him to interfere in public affairs only by
chance, but by a chance that recurs every day.

When the Parliament of Paris remonstrated, or refused to register an edict, or when it summoned a functionary
accused of malversation to its bar, its political influence as a judicial body was clearly visible; but nothing of the
kind is to be seen in the United States. The Americans have retained all the ordinary characteristics of judicial
authority and have carefully restricted its action to the ordinary circle of its functions.

The first characteristic of judicial power in all nations is the duty of arbitration. But rights must be contested in
order to warrant the interference of a tribunal; and an action must be brought before the decision of a judge can
be had. As long, therefore, as a law is uncontested, the judicial authority is not called upon to discuss it, and it may
exist without being perceived. When a judge in a given case attacks a law relating to that case, he extends the
circle of his customary duties, without, however, stepping beyond it, since he is in some measure obliged to
decide upon the law in order to decide the case. But if he pronounces upon a law without proceeding from a case,
he clearly steps beyond his sphere and invades that of the legislative authority.

The second characteristic of judicial power is that it pronounces on special cases, and not upon general principles.
If a judge, in deciding a particular point, destroys a general principle by passing a judgment which tends to reject
all the inferences from that principle, and consequently to annul it, he remains within the ordinary limits of his
functions. But if he directly attacks a general principle without having a particular case in view, he leaves the circle
in which all nations have agreed to confine his authority; he assumes a more important and perhaps a more useful
influence than that of the magistrate, but he ceases to represent the judicial power.

The third characteristic of the judicial power is that it can act only when it is called upon, or when, in legal phrase,
it has taken cognizance of an affair. This characteristic is less general than the other two; but, notwithstanding the
exceptions, | think it may be regarded as essential. The judicial power is, by its nature, devoid of action; it must be
put in motion in order to produce a result. When it is called upon to repress a crime, it punishes the criminal; when
a wrong is to be redressed, it is ready to redress it; when an act requires interpretation, it is prepared to interpret
it; but it does not pursue criminals, hunt out wrongs, or examine evidence of its own accord. A judicial functionary
who should take the initiative and usurp the censureship of the laws would in some measure do violence to the
passive nature of his authority.

The Americans have retained these three distinguishing characteristics of the judicial power: an American judge
can pronounce a decision only when litigation has arisen, he is conversant only with special cases, and he cannot
act until the cause has been duly brought before the court. His position is therefore exactly the same as that of
the magistrates of other nations, and yet he is invested with immense political power. How does this come about?
If the sphere of his authority and his means of action are the same as those of other judges, whence does he derive
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Judicial Power in the United States, and Its Influence on Political Society, cont'd.

a power which they do not possess? The cause of this difference lies in the simple fact that the Americans have
acknowledged the right of judges to found their decisions on the Constitution rather than on the laws. In other
words, they have permitted them not to apply such laws as may appear to them to be unconstitutional.

| am aware that a similar right has been sometimes claimed, but claimed in vain, by courts of justice in other coun-
tries; but in America it is recognized by all the authorities; and not a party, not so much as an individual, is found
to contest it. This fact can be explained only by the principles of the American constitutions. In France the consti-
tution is, or at least is supposed to be, immutable; and the received theory is that no power has the right of
changing any part of it. In England the constitution may change continually, or rather it does not in reality exist;
the Parliament is at once a legislative and a constituent assembly. The political theories of America are more
simple and more rational. An American constitution is not supposed to be immutable, as in France; nor is it sus-
ceptible of modification by the ordinary powers of society, as in England. It constitutes a detached whole, which,
as it represents the will of the whole people, is no less binding on the legislator than on the private citizen, but
which may be altered by the will of the people in predetermined cases, according to established rules. In America
the Constitution may therefore vary; but as long as it exists, it is the origin of all authority, and the sole vehicle of
the predominating force.

It is easy to perceive how these differences must act upon the position and the rights of the judicial bodies in the
three countries | have cited. If in France the tribunals were authorized to disobey the laws on the ground of their
being opposed to the constitution, the constituent power would in fact be placed in their hands, since they alone
would have the right of interpreting a constitution of which no authority could change the terms. They would
therefore take the place of the nation and exercise as absolute a sway over society as the inherent weakness of
judicial power would allow them to do. Undoubtedly, as the French judges are incompetent to declare a law to be
unconstitutional, the power of changing the constitution is indirectly given to the legislative body, since no legal
barrier would oppose the alterations that it might prescribe But it is still better to grant the power of changing the
constitution of the people to men who represent (however imperfectly) the will of the people than to men who
represent no one but themselves.

It would be still more unreasonable to invest the English judges with the right of resisting the decisions of the leg-
islative body, since the Parliament which makes the laws also makes the constitution; and consequently a law
emanating from the three estates of the realm can in no case be unconstitutional. But neither of these remarks is
applicable to America.

In the United States the Constitution governs the legislator as much as the private citizen: as it is the first of laws,
it cannot be modified by a law; and it is therefore just that the tribunals should obey the Constitution in prefer-
ence to any law. This condition belongs to the very essence of the judicature; for to select that legal obligation by
which he is most strictly bound is in some sort the natural right of every magistrate.

In France the constitution is also the first of laws, and the judges have the same right to take it as the ground of
their decisions; but were they to exercise this right, they must perforce encroach on rights more sacred than their
own: namely, on those of society, in whose name they are acting. In this case reasons of state clearly prevail over
ordinary motives. In America, where the nation can always reduce its magistrates to obedience by changing its
Constitution, no danger of this kind is to be feared. Upon this point, therefore, the political and the logical reason
agree, and the people as well as the judges preserve their privileges.

Whenever a law that the judge holds to be unconstitutional is invoked in a tribunal of the United States, he may
refuse to admit it as a rule; this power is the only one peculiar to the American magistrate, but it gives rise to
immense political influence. In truth, few laws can escape the searching analysis of the judicial power for any
length of time, for there are few that are not prejudicial to some private interest or other, and none that may not
be brought before a court of justice by the choice of parties or by the necessity of the case. But as soon as a judge
has refused to apply any given law in a case, that law immediately loses a portion of its moral force. Those to
whom it is prejudicial learn that means exist of overcoming its authority, and similar suits are multiplied until it
becomes powerless. The alternative, then, is, that the people must alter the Constitution or the legislature must
repeal the law. The political power which the Americans have entrusted to their courts of justice is therefore
immense, but the evils of this power are considerably diminished by the impossibility of attacking the laws except
through the courts of justice. If the judge had been empowered to contest the law on the ground of theoretical
generalities, if he were able to take the initiative and to censure the legislator, he would play a prominent political
part; and as the champion or the antagonist of a party, he would have brought the hostile passions of the nation

Unit 9 -228- Democracy in America



Judicial Power in the United States, and Its Influence on Political Society, cont'd.

into the conflict. But when a judge contests a law in an obscure debate on some particular case, the importance
of his attack is concealed from public notice; his decision bears upon the interest of an individual, and the law is
slighted only incidentally. Moreover, although it is censured, it is not abolished; its moral force may be diminished
but its authority is not taken away; and its final destruction can be accomplished only by the reiterated attacks of
judicial functionaries. It will be seen, also, that by leaving it to private interest to censure the law, and by intimately
uniting the trial of the law with the trial of an individual, legislation is protected from wanton assaults and from
the daily aggressions of party spirit. The errors of the legislator are exposed only to meet a real want; and it is
always a positive and appreciable fact that must serve as the basis of a prosecution.

I am inclined to believe this practice of the American courts to be at once most favorable to liberty and to public
order. If the judge could attack the legislator only openly and directly, he would sometimes be afraid to oppose
him; and at other times party spirit might encourage him to brave it at every turn. The laws would consequently
be attacked when the power from which they emanated was weak, and obeyed when it was strong; that is to say,
when it would be useful to respect them, they would often be contested; and when it would be easy to convert
them into an instrument of oppression, they would be respected. But the American judge is brought into the
political arena independently of his own will. He judges the law only because he is obliged to judge a case. The
political question that he is called upon to resolve is connected with the interests of the parties, and he cannot
refuse to decide it without a denial of justice. He performs his functions as a citizen by fulfilling the precise duties
which belong to his profession as a magistrate. It is true that, upon this system, the judicial censorship of the
courts of justice over the legislature cannot extend to all laws indiscriminately, inasmuch as some of them can
never give rise to that precise species of contest which is termed a lawsuit; and even when such a contest is pos-
sible, it may happen that no one cares to bring it before a court of justice. The Americans have often felt this incon-
venience; but they have left the remedy incomplete, lest they should give it an efficacy that might in some cases
prove dangerous. Within these limits the power vested in the American courts of justice of pronouncing a statute
to be unconstitutional forms one of the most powerful barriers that have ever been devised against the tyranny
of political assemblies.

OTHER POWERS GRANTED TO AMERICAN JUDGES. In the United States all the citizens have the right of indicting the
public before the ordinary tribunals—How they use this right—Art. 75 of the French Constitution of the year VIll—
The Americans and the English cannot understand the purport of this article.

It is hardly necessary to say that in a free country like America all the citizens have the right of indicting public
functionaries before the ordinary tribunals, and that all the judges have the power of convicting public officers.
The right granted to the courts of justice of punishing the agents of the executive government when they violate
the laws is so natural a one that it cannot be looked upon as an extraordinary privilege. Nor do the springs of gov-
ernment appear to me to be weakened in the United States by rendering all public officers responsible to the tri-
bunals. The Americans seem, on the contrary, to have increased by this means that respect which is due to the
authorities, and at the same time to have made these authorities more careful not to offend. | was struck by the
small number of political trials that occur in the United States, but | had no difficulty in accounting for this cir-
cumstance. A prosecution, of whatever nature it may be, is always a difficult and expensive undertaking. It is easy
to attack a public man in the journals, but the motives for bringing him before the tribunals must be serious. A
solid ground of complaint must exist before anyone thinks of prosecuting a public officer, and these officers are
careful not to furnish such grounds of complaint when they are afraid of being prosecuted.

This does not depend upon the republican form of American institutions, for the same thing happens in England.
These two nations do not regard the impeachment of the principal officers of state as the guarantee of their inde-
pendence. But they hold that it is rather by minor prosecutions, which the humblest citizen can institute at any
time, that liberty is protected, and not by those great judicial procedures which are rarely employed until it is too
late.

In the Middle Ages, when it was very difficult to reach offenders, the judges inflicted frightful punishments on the
few who were arrested; but this did not diminish the number of crimes. It has since been discovered that when
justice is more certain and more mild, it is more efficacious. The English and the Americans hold that tyranny and
oppression are to be treated like any other crime, by lessening the penalty and facilitating conviction.

In the year VIII of the French Repubilic a constitution was drawn up in which the following clause was introduced:
“Art. 75. All the agents of the government below the rank of ministers can be prosecuted for offenses relating to
their several functions only by virtue of a decree of the council of state; in which case the prosecution takes place
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Judicial Power in the United States, and Its Influence on Political Society, cont'd.

before the ordinary tribunals.” This clause survived the Constitution of the year VIl and is still maintained, in spite
of the just complaints of the nation. | have always found a difficulty in explaining its meaning to Englishmen or
Americans, and have hardly understood it myself. They at once perceived that, the council of state in France being
a great tribunal established in the center of the kingdom, it was a sort of tyranny to send all complainants before
it as a preliminary step. But when | told them that the council of state was not a judicial body in the common sense
of the term, but an administrative council composed of men dependent on the crown, so that the king, after
having ordered one of his servants, called a prefect, to commit an injustice, has the power of commanding
another of his servants, called a councillor of state, to prevent the former from being punished. When | showed
them that the citizen who has been injured by an order of the sovereign is obliged to ask the sovereign’s permis-
sion to obtain redress, they refused to credit so flagrant an abuse and were tempted to accuse me of falsehood or
ignorance. It frequently happened before the Revolution that a parliament issued a warrant against a public
officer who had committed an offense. Sometimes the royal authority intervened and quashed the proceedings.
Despotism then showed itself openly, and men obeyed it only by submitting to superior force. It is painful to per-
ceive how much lower we are sunk than our forefathers, since we allow things to pass, under the color of justice
and the sanction of law, which violence alone imposed upon them.
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Federalist Papers: “Federalist No. 78”

The Judiciary Department

From McLean’s Edition, New York

by Alexander Hamilton

To the People of the State of New York:

WE PROCEED now to an examination of the judiciary department of the proposed government.

In unfolding the defects of the existing Confederation, the utility and necessity of a federal judicature have been
clearly pointed out. It is the less necessary to recapitulate the considerations there urged, as the propriety of the
institution in the abstract is not disputed; the only questions which have been raised being relative to the manner
of constituting it, and to its extent. To these points, therefore, our observations shall be confined.

The manner of constituting it seems to embrace these several objects: 1st. The mode of appointing the judges.
2d.The tenure by which they are to hold their places. 3d. The partition of the judiciary authority between different
courts, and their relations to each other.

First. As to the mode of appointing the judges; this is the same with that of appointing the officers of the Union
in general, and has been so fully discussed in the two last numbers, that nothing can be said here which would
not be useless repetition.

Second. As to the tenure by which the judges are to hold their places; this chiefly concerns their duration in office;
the provisions for their support; the precautions for their responsibility.

According to the plan of the convention, all judges who may be appointed by the United States are to hold their
offices DURING GOOD BEHAVIOR; which is conformable to the most approved of the State constitutions and
among the rest, to that of this State. Its propriety having been drawn into question by the adversaries of that plan,
is no light symptom of the rage for objection, which disorders their imaginations and judgments. The standard of
good behavior for the continuance in office of the judicial magistracy, is certainly one of the most valuable of the
modern improvements in the practice of government. In a monarchy it is an excellent barrier to the despotism of
the prince; in a republic it is a no less excellent barrier to the encroachments and oppressions of the representa-
tive body. And it is the best expedient which can be devised in any government, to secure a steady, upright, and
impartial administration of the laws.

Whoever attentively considers the different departments of power must perceive, that, in a government in which
they are separated from each other, the judiciary, from the nature of its functions, will always be the least dan-
gerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The
Executive not only dispenses the honors, but holds the sword of the community. The legislature not only com-
mands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The
judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength
or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither
FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for
the efficacy of its judgments.

This simple view of the matter suggests several important consequences. It proves incontestably, that the judi-
ciary is beyond comparison the weakest of the three departments of power [1]; that it can never attack with suc-
cess either of the other two; and that all possible care is requisite to enable it to defend itself against their attacks.
It equally proves, that though individual oppression may now and then proceed from the courts of justice, the
general liberty of the people can never be endangered from that quarter; | mean so long as the judiciary remains
truly distinct from both the legislature and the Executive. For | agree, that ““there is no liberty, if the power of
judging be not separated from the legislative and executive powers.” [2] And it proves, in the last place, that as lib-
erty can have nothing to fear from the judiciary alone, but would have every thing to fear from its union with
either of the other departments; that as all the effects of such a union must ensue from a dependence of the
former on the latter, notwithstanding a nominal and apparent separation; that as, from the natural feebleness of
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Federalist No. 78, cont’d.

the judiciary, it is in continual jeopardy of being overpowered, awed, or influenced by its co-ordinate branches;
and that as nothing can contribute so much to its firmness and independence as permanency in office, this quality
may therefore be justly regarded as an indispensable ingredient in its constitution, and, in a great measure, as the
citadel of the public justice and the public security.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited
Constitution, | understand one which contains certain specified exceptions to the legislative authority; such, for
instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can
be preserved in practice no other way than through the medium of courts of justice, whose duty it must be to
declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the reservations of partic-
ular rights or privileges would amount to nothing.

Some perplexity respecting the rights of the courts to pronounce legislative acts void, because contrary to the
Constitution, has arisen from an imagination that the doctrine would imply a superiority of the judiciary to the
legislative power. It is urged that the authority which can declare the acts of another void, must necessarily be
superior to the one whose acts may be declared void. As this doctrine is of great importance in all the American
constitutions, a brief discussion of the ground on which it rests cannot be unacceptable.

There is no position which depends on clearer principles, than that every act of a delegated authority, contrary to
the tenor of the commission under which it is exercised, is void. No legislative act, therefore, contrary to the
Constitution, can be valid. To deny this, would be to affirm, that the deputy is greater than his principal; that the
servant is above his master; that the representatives of the people are superior to the people themselves; that
men acting by virtue of powers, may do not only what their powers do not authorize, but what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own powers, and that the
construction they put upon them is conclusive upon the other departments, it may be answered, that this cannot
be the natural presumption, where it is not to be collected from any particular provisions in the Constitution. It is
not otherwise to be supposed, that the Constitution could intend to enable the representatives of the people to
substitute their WILL to that of their constituents. It is far more rational to suppose, that the courts were designed
to be an intermediate body between the people and the legislature, in order, among other things, to keep the
latter within the limits assigned to their authority. The interpretation of the laws is the proper and peculiar
province of the courts. A constitution is, in fact, and must be regarded by the judges, as a fundamental law. It
therefore belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from
the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the
superior obligation and validity ought, of course, to be preferred; or, in other words, the Constitution ought to be
preferred to the statute, the intention of the people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It only sup-
poses that the power of the people is superior to both; and that where the will of the legislature, declared in its
statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed
by the latter rather than the former. They ought to regulate their decisions by the fundamental laws, rather than
by those which are not fundamental.

This exercise of judicial discretion, in determining between two contradictory laws, is exemplified in a familiar
instance. It not uncommonly happens, that there are two statutes existing at one time, clashing in whole or in part
with each other, and neither of them containing any repealing clause or expression. In such a case, it is the
province of the courts to liquidate and fix their meaning and operation. So far as they can, by any fair construc-
tion, be reconciled to each other, reason and law conspire to dictate that this should be done; where this is imprac-
ticable, it becomes a matter of necessity to give effect to one, in exclusion of the other. The rule which has
obtained in the courts for determining their relative validity is, that the last in order of time shall be preferred to
the first. But this is a mere rule of construction, not derived from any positive law, but from the nature and reason
of the thing. It is a rule not enjoined upon the courts by legislative provision, but adopted by themselves, as con-
sonant to truth and propriety, for the direction of their conduct as interpreters of the law. They thought it rea-
sonable, that between the interfering acts of an EQUAL authority, that which was the last indication of its will
should have the preference.
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But in regard to the interfering acts of a superior and subordinate authority, of an original and derivative power,
the nature and reason of the thing indicate the converse of that rule as proper to be followed. They teach us that
the prior act of a superior ought to be preferred to the subsequent act of an inferior and subordinate authority;
and that accordingly, whenever a particular statute contravenes the Constitution, it will be the duty of the judicial
tribunals to adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretense of a repugnancy, may substitute their own pleasure
to the constitutional intentions of the legislature. This might as well happen in the case of two contradictory
statutes; or it might as well happen in every adjudication upon any single statute. The courts must declare the
sense of the law; and if they should be disposed to exercise WILL instead of JUDGMENT, the consequence would
equally be the substitution of their pleasure to that of the legislative body. The observation, if it prove any thing,
would prove that there ought to be no judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against legislative
encroachments, this consideration will afford a strong argument for the permanent tenure of judicial offices, since
nothing will contribute so much as this to that independent spirit in the judges which must be essential to the
faithful performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution and the rights of individuals from
the effects of those ill humors, which the arts of designing men, or the influence of particular conjunctures, some-
times disseminate among the people themselves, and which, though they speedily give place to better informa-
tion, and more deliberate reflection, have a tendency, in the meantime, to occasion dangerous innovations in the
government, and serious oppressions of the minor party in the community. Though | trust the friends of the pro-
posed Constitution will never concur with its enemies, [3] in questioning that fundamental principle of republican
government, which admits the right of the people to alter or abolish the established Constitution, whenever they
find it inconsistent with their happiness, yet it is not to be inferred from this principle, that the representatives of
the people, whenever a momentary inclination happens to lay hold of a majority of their constituents, incompat-
ible with the provisions in the existing Constitution, would, on that account, be justifiable in a violation of those
provisions; or that the courts would be under a greater obligation to connive at infractions in this shape, than
when they had proceeded wholly from the cabals of the representative body. Until the people have, by some
solemn and authoritative act, annulled or changed the established form, it is binding upon themselves collec-
tively, as well as individually; and no presumption, or even knowledge, of their sentiments, can warrant their rep-
resentatives in a departure from it, prior to such an act. But it is easy to see, that it would require an uncommon
portion of fortitude in the judges to do their duty as faithful guardians of the Constitution, where legislative inva-
sions of it had been instigated by the major voice of the community.

But it is not with a view to infractions of the Constitution only, that the independence of the judges may be an
essential safeguard against the effects of occasional ill humors in the society. These sometimes extend no farther
than to the injury of the private rights of particular classes of citizens, by unjust and partial laws. Here also the firm-
ness of the judicial magistracy is of vast importance in mitigating the severity and confining the operation of such
laws. It not only serves to moderate the immediate mischiefs of those which may have been passed, but it oper-
ates as a check upon the legislative body in passing them; who, perceiving that obstacles to the success of inig-
uitous intention are to be expected from the scruples of the courts, are in a manner compelled, by the very
motives of the injustice they meditate, to qualify their attempts. This is a circumstance calculated to have more
influence upon the character of our governments, than but few may be aware of. The benefits of the integrity and
moderation of the judiciary have already been felt in more States than one; and though they may have displeased
those whose sinister expectations they may have disappointed, they must have commanded the esteem and
applause of all the virtuous and disinterested. Considerate men, of every description, ought to prize whatever will
tend to beget or fortify that temper in the courts: as no man can be sure that he may not be to-morrow the victim
of a spirit of injustice, by which he may be a gainer to-day. And every man must now feel, that the inevitable ten-
dency of such a spirit is to sap the foundations of public and private confidence, and to introduce in its stead uni-
versal distrust and distress.

That inflexible and uniform adherence to the rights of the Constitution, and of individuals, which we perceive to
be indispensable in the courts of justice, can certainly not be expected from judges who hold their offices by a
temporary commission. Periodical appointments, however regulated, or by whomsoever made, would, in some
way or other, be fatal to their necessary independence. If the power of making them was committed either to the
Executive or legislature, there would be danger of an improper complaisance to the branch which possessed it; if
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to both, there would be an unwillingness to hazard the displeasure of either; if to the people, or to persons chosen
by them for the special purpose, there would be too great a disposition to consult popularity, to justify a reliance
that nothing would be consulted but the Constitution and the laws.

There is yet a further and a weightier reason for the permanency of the judicial offices, which is deducible from
the nature of the qualifications they require. It has been frequently remarked, with great propriety, that a volumi-
nous code of laws is one of the inconveniences necessarily connected with the advantages of a free government.
To avoid an arbitrary discretion in the courts, it is indispensable that they should be bound down by strict rules
and precedents, which serve to define and point out their duty in every particular case that comes before them;
and it will readily be conceived from the variety of controversies which grow out of the folly and wickedness of
mankind, that the records of those precedents must unavoidably swell to a very considerable bulk, and must
demand long and laborious study to acquire a competent knowledge of them. Hence it is, that there can be but
few men in the society who will have sufficient skill in the laws to qualify them for the stations of judges. And
making the proper deductions for the ordinary depravity of human nature, the number must be still smaller of
those who unite the requisite integrity with the requisite knowledge. These considerations apprise us, that the
government can have no great option between fit character; and that a temporary duration in office, which would
naturally discourage such characters from quitting a lucrative line of practice to accept a seat on the bench, would
have a tendency to throw the administration of justice into hands less able, and less well qualified, to conduct it
with utility and dignity. In the present circumstances of this country, and in those in which it is likely to be for a
long time to come, the disadvantages on this score would be greater than they may at first sight appear; but it
must be confessed, that they are far inferior to those which present themselves under the other aspects of the
subject.

Upon the whole, there can be no room to doubt that the convention acted wisely in copying from the models of
those constitutions which have established GOOD BEHAVIOR as the tenure of their judicial offices, in point of
duration; and that so far from being blamable on this account, their plan would have been inexcusably defective,
if it had wanted this important feature of good government. The experience of Great Britain affords an illustrious
comment on the excellence of the institution.

PUBLIUS.

1. The celebrated Montesquieu, speaking of them, says: “Of the three powers above mentioned, the judiciary is
next to nothing.”“Spirit of Laws.” vol. i., page 186.

2.ldem, page 181.

3. Vide “Protest of the Minority of the Convention of Pennsylvania,” Martin’s Speech, etc.
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Chief Justice Marshall delivered the opinion of the Court.

At the last term on the affidavits then read and filed with the clerk, a rule was granted in this case, requiring the
Secretary of State to show cause why a mandamus should not issue, directing him to deliver to William Marbury
his commission as a justice of the peace for the county of Washington, in the district of Columbia.

No cause has been shown, and the present motion is for a mandamus. The peculiar delicacy of this case, the nov-
elty of some of its circumstances, and the real difficulty attending the points which occur in it, require a complete
exposition of the principles on which the opinion to be given by the court is founded....

In the order in which the court has viewed this subject, the following questions have been considered and
decided:

1st. Has the applicant a right to the commission he demands?

2d. If he has a right, and that right has been violated, do the laws of his country afford him a remedy?
3d. If they do afford him a remedy, is it a mandamus issuing from this court?

The first object of inquiry is—1st. Has the applicant a right to the commission he demands? ...

It [is] decidedly the opinion of the court, that when a commission has been signed by the president, the appoint-
ment is made; and that the commission is complete, when the seal of the United States has been affixed to it by
the secretary of state....

To withhold his commission, therefore, is an act deemed by the court not warranted by law, but violative of a
vested legal right.

This brings us to the second inquiry; which is 2dly. If he has a right, and that right has been violated, do the laws
of his country afford him a remedy?

The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the
laws, whenever he receives an injury. One of the first duties of government is to afford that protection. [The] gov-
ernment of the United States has been emphatically termed a government of laws, and not of men. It will certainly
cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested legal right....

By the constitution of the United States, the President is invested with certain important political powers, in the
exercise of which he is to use his own discretion, and is accountable only to his country in his political character,
and to his own conscience. To aid him in the performance of these duties, he is authorized to appoint certain offi-
cers, who act by his authority and in conformity with his orders.

In such cases, their acts are his acts; and whatever opinion may be entertained of the manner in which executive
discretion may be used, still there exists, and can exist, no power to control that discretion. The subjects are polit-
ical. They respect the nation, not individual rights, and being entrusted to the executive, the decision of the exec-
utive is conclusive....

But when the legislature proceeds to impose on that officer other duties; when he is directed peremptorily to per-
form certain acts; when the rights of individuals are dependent on the performance of those acts; he is so far the
officer of the law; is amenable to the laws for his conduct; and cannot at his discretion sport away the vested rights
of others.

The conclusion from this reasoning is, that where the heads of departments are the political or confidential agents
of the executive, merely to execute the will of the President, or rather to act in cases in which the executive pos-
sesses a constitutional or legal discretion, nothing can be more perfectly clear than that their acts are only politi-
cally examinable. But where a specific duty is assigned by law, and individual rights depend upon the
performance of that duty, it seems equally clear, that the individual who considers himself injured, has a right to
resort to the laws of his country for a remedy....
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It is, then, the opinion of the Court [that Marbury has a] right to the commission; a refusal to deliver which is a
plain violation of that right, for which the laws of his country afford him a remedy.

It remains to be enquired whether,

3dly. He is entitled to the remedy for which he applies. This depends on—1st. The nature of the writ applied for,
and,

2dly. The power of this court.
1st. The nature of the writ....

This, then, is a plain case for a mandamus, either to deliver the commission, or a copy of it from the record; and it
only remains to be enquired,

Whether it can issue from this court.

The act to establish the judicial courts of the United States authorizes the Supreme Court “to issue writs of man-
damus in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office,
under the authority of the United States.”

The Secretary of State, being a person holding an office under the authority of the United States, is precisely
within the letter of the description; and if this court is not authorized to issue a writ of mandamus to such an
officer, it must be because the law is unconstitutional, and therefore incapable of conferring the authority, and
assigning the duties which its words purport to confer and assign.

The constitution vests the whole judicial power of the United States in one Supreme Court, and such inferior
courts as congress shall, from time to time, ordain and establish. This power is expressly extended to all cases
arising under the laws of the United States; and, consequently, in some form, may be exercised over the present
case; because the right claimed is given by a law of the United States.

In the distribution of this power it is declared that “the Supreme Court shall have original jurisdiction in all cases
affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party. In all other
cases, the Supreme Court shall have appellate jurisdiction.”

It has been insisted, at the bar, that as the original grant of jurisdiction, to the supreme and inferior courts, is gen-
eral, and the clause, assigning original jurisdiction to the Supreme Court, contains no negative or restrictive
words, the power remains to the legislature, to assign original jurisdiction to that court in other cases than those
specified in the article which has been recited; provided those cases belong to the judicial power of the United
States.

If it had been intended to leave it in the discretion of the legislature to apportion the judicial power between the
supreme and inferior courts according to the will of that body, it would certainly have been useless to have pro-
ceeded further than to have defined the judicial power, and the tribunals in which it should be vested. The sub-
sequent part of the section is mere surplusage, is entirely without meaning, if such is to be the construction. If
congress remains at liberty to give this court appellate jurisdiction, where the constitution has declared their
jurisdiction shall be original; and original jurisdiction where the constitution has declared it shall be appellate; the
distribution of jurisdiction, made in the constitution, is form without substance.

Affirmative words are often, in their operation, negative of other objects than those affirmed; and in this case, a
negative or exclusive sense must be given to them or they have no operation at all.

It cannot be presumed that any clause in the constitution is intended to be without effect; and, therefore, such a
construction is inadmissible, unless the words require it.

If the solicitude of the convention, respecting our peace with foreign powers, induced a provision that the
supreme court should take original jurisdiction in cases which might be supposed to affect them; yet the clause
would have proceeded no further than to provide for such cases, if no further restriction on the powers of con-
gress had been intended. That they should have appellate jurisdiction in all other cases, with such exceptions as
congress might make, is no restriction; unless the words be deemed exclusive of original jurisdiction.
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When an instrument organizing fundamentally a judicial system, divides it into one supreme, and so many infe-
rior courts as the legislature may ordain and establish; then enumerates its powers, and proceeds so far to dis-
tribute them, as to define the jurisdiction of the supreme court by declaring the cases in which it shall take original
jurisdiction, and that in others it shall take appellate jurisdiction; the plain import of the words seems to be, that
in one class of cases its jurisdiction is original, and not appellate; in the other it is appellate, and not original. If any
other construction would render the clause inoperative, that is an additional reason for rejecting such other con-
struction, and for adhering to their obvious meaning.

To enable this court, then, to issue a mandamus, it must be shown to be an exercise of appellate jurisdiction, or to
be necessary to enable them to exercise appellate jurisdiction.

It has been stated at the bar that the appellate jurisdiction may be exercised in a variety of forms, and that if it be
the will of the legislature that a mandamus should be used for that purpose, that will must be obeyed. This is true,
yet the jurisdiction must be appellate, not original.

It is the essential criterion of appellate jurisdiction, that it revises and corrects the proceedings in a cause already
instituted, and does not create that cause. Although, therefore, a mandamus may be directed to courts, yet to
issue such a writ to an officer for the delivery of a paper, is in effect the same as to sustain an original action for
that paper, and, therefore, seems not to belong to appellate, but to original jurisdiction. Neither is it necessary in
such a case as this, to enable the court to exercise its appellate jurisdiction.

The authority, therefore, given to the Supreme Court, by the act establishing the judicial courts of the United
States, to issue writs of mandamus to public officers, appears not to be warranted by the constitution; and it
becomes necessary to enquire whether a jurisdiction, so conferred, can be exercised.

The question, whether an act, repugnant to the constitution, can become the law of the land, is a question deeply
interesting to the United States; but happily, not of an intricacy proportioned to its interest. It seems only neces-
sary to recognize certain principles, supposed to have been long and well established, to decide it.

That the people have an original right to establish, for their future government, such principles as, in their opinion,
shall most conduce to their own happiness, is the basis on which the whole American fabric has been erected. The
exercise of this original right is a very great exertion; nor can it, nor ought it, to be frequently repeated. The prin-
ciples, therefore, so established, are deemed fundamental. And as the authority from which they proceed is
supreme, and can seldom act, they are designed to be permanent.

This original and supreme will organizes the government, and assigns to different departments their respective
powers. It may either stop here, or establish certain limits not to be transcended by those departments.

The government of the United States is of the latter description. The powers of the legislature are defined and lim-
ited; and that those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are
powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be
passed by those intended to be restrained? The distinction between a government with limited and unlimited
powers is abolished, if those limits do not confine the persons on whom they are imposed, and if acts prohibited
and acts allowed, are of equal obligation. It is a proposition too plain to be contested, that the constitution con-
trols any legislative act repugnant to it; or, that the legislature may alter the constitution by an ordinary act.

Between these alternatives there is no middle ground. The constitution is either a superior, paramount law,
unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is alterable
when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the constitution is not law: if the latter
part be true, then written constitutions are absurd attempts, on the part of the people, to limit a power in its own
nature illimitable.

Certainly all those who have framed written constitutions contemplate them as forming the fundamental and
paramount law of the nation, and consequently, the theory of every such government must be, that an act of the
legislature, repugnant to the constitution, is void.
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This theory is essentially attached to a written constitution, and is, consequently, to be considered, by this court,
as one of the fundamental principles of our society. It is not therefore to be lost sight of in the further considera-
tion of this subject.

If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its invalidity, bind the
courts, and oblige them to give it effect? Or, in other words, though it be not law, does it constitute a rule as oper-
ative as if it was a law? This would be to overthrow in fact what was established in theory; and would seem, at first
view, an absurdity too gross to be insisted on. It shall, however, receive a more attentive consideration.

It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the
rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the
courts must decide on the operation of each.

So if a law be in opposition to the constitution; if both the law and the constitution apply to a particular case, so
that the court must either decide that case conformably to the law, disregarding the constitution; or conformably
to the constitution, disregarding the law; the court must determine which of these conflicting rules governs the
case. This is of the very essence of judicial duty.

If, then, the courts are to regard the constitution, and the constitution is superior to any ordinary act of the legis-
lature, the constitution, and not such ordinary act, must govern the case to which they both apply.

Those then who controvert the principle that the constitution is to be considered, in court, as a paramount law,
are reduced to the necessity of maintaining that the courts must close their eyes on the constitution, and see only
the law.

This doctrine would subvert the very foundation of all written constitutions. It would declare that an act which,
according to the principles and theory of our government, is entirely void, is yet, in practice, completely obliga-
tory. It would declare that if the legislature shall do what is expressly forbidden, such act, notwithstanding the
express prohibition, is in reality effectual. It would be giving to the legislature a practical and real omnipotence,
with the same breath which professes to restrict their powers within narrow limits. It is prescribing limits, and
declaring that those limits may be passed at pleasure.

That it thus reduces to nothing what we have deemed the greatest improvement on political institutions—a
written constitution—would of itself be sufficient, in America, where written constitutions have been viewed with
so much reverence, for rejecting the construction. But the peculiar expressions of the constitution of the United
States furnish additional arguments in favour of its rejection.

The judicial power of the United States is extended to all cases arising under the constitution.

Could it be the intention of those who gave this power, to say that in using it the constitution should not be
looked into? That a case arising under the constitution should be decided without examining the instrument
under which it arises?

This is too extravagant to be maintained.

In some cases, then, the constitution must be looked into by the judges. And if they can open it at all, what part
of it are they forbidden to read or to obey?

There are many other parts of the constitution which serve to illustrate this subject.

It is declared that “no tax or duty shall be laid on articles exported from any state.” Suppose a duty on the export
of cotton, of tobacco, or of flour; and a suit instituted to recover it. Ought judgment to be rendered in such a case?
Ought the judges to close their eyes on the constitution, and only see the law?

The constitution declares that “no bill of attainder or ex post facto law shall be passed.” If, however, such a bill
should be passed, and a person should be prosecuted under it; must the court condemn to death those victims
whom the constitution endeavors to preserve?

“No person,” says the constitution, “shall be convicted of treason unless on the testimony of two witnesses to the
same overt act, or on confession in open court.”
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Here the language of the constitution is addressed especially to the courts. It prescribes, directly for them, a rule
of evidence not to be departed from. If the legislature should change that rule, and declare one witness, or a con-
fession out of court, sufficient for conviction, must the constitutional principle yield to the legislative act?

From these, and many other selections which might be made, it is apparent, that the framers of the constitution
contemplated that instrument as a rule for the government of courts, as well as of the legislature. Why otherwise
does it direct the judges to take an oath to support it? This oath certainly applies, in an especial manner, to their
conduct in their official character. How immoral to impose it on them, if they were to be used as the instruments,
and the knowing instruments, for violating what they swear to support!

The oath of office, too, imposed by the legislature, is completely demonstrative of the legislative opinion on this
subject. It is in these words: “I do solemnly swear that | will administer justice without respect to persons, and do
equal right to the poor and to the rich; and that | will faithfully and impartially discharge all the duties incumbent
on me as , according to the best of my abilities and understanding, agreeably to the constitution, and laws
of the United States.” Why does a Judge swear to discharge his duties agreeably the constitution of the United
States, if that constitution forms no rule for his government? If it is closed upon him, and cannot be inspected by
him?

If such be the real state of things, this is worse than solemn mockery. To prescribe, or to take this oath, becomes
equally a crime.

Itis also not entirely unworthy of observation that in declaring what shall be the supreme law of the land, the con-
stitution itself is first mentioned; and not the laws of the United States generally, but those only which shall be
made in pursuance of the constitution, have that rank.

Thus, the particular phraseology of the constitution of the United States confirms and strengthens the principle,
supposed to be essential to all written constitutions, that a law repugnant to the constitution is void; and that
courts, as well as other departments, are bound by that instrument.

The rule must be discharged.

Democracy in America -239- Unit 9



Cherokee Nation v. Georgia

In Worcester v. Georgia, a trail of tears led from an abstract question of separation of powers to the real bodies and
lives of people living near Georgia. A Congregational missionary had been convicted by the state of Georgia of
failure to possess the necessary license, required by George, to live in Cherokee country. The Supreme Court ruled
that the George laws were void because they violated national treaties, the contract and commerce clauses of the
Constitution, and the sovereign authority of the Cherokee nation. George refused to acknowledge the courts pro-
ceedings or rulings. Andrew Jackson supported Georgia and claimed that the Court has made its decision let it
enforce it. Which, of course, the Court cannot do since enforcement is the job of the executive branch. Jackson’s
refusal to support the Court’s decision would lead to the removal of the Indians to the Indian Territory.

Cherokee Nation v. State of Georgia, 1831

Mr. Chief Justice Marshall delivered the opinion of the Court:

This bill is brought by the Cherokee Nation, praying an injunction to restrain the state of Georgia from the execu-
tion of certain laws of that state, which as is alleged, go directly to annihilate the Cherokees as a political society,
and to seize, for the use of Georgia, the lands of the nation which have been assured to them by the United States
in solemn treaties repeatedly made and still in force.

If courts were permitted to indulge their sympathies, a case better calculated to excite them can scarcely be imag-
ined. A people once numerous, powerful, and truly independent, found by our ancestors in the quiet and uncon-
trolled possession of an ample domain, gradually sinking beneath our superior policy, our arts, and our arms, have
yielded their lands by successive treaties, each of which contains a solemn guarantee of the residue, until they
retain no more of their formerly extensive territory than is deemed necessary to their comfortable subsistence. To
preserve this remnant the present application is made.

Before we can look into the merits of the case, a preliminary inquiry presents itself. Has this Court jurisdiction of
the cause?

The 3rd Article of the Constitution describes the extent of the judicial power. The 2nd Section closes an enumer-
ation of the cases to which it is extended, with controversies between a state or the citizens thereof, and foreign
states, citizens, or subjects. A subsequent clause of the same section gives the Supreme Court original jurisdiction
in all cases in which a state shall be a party. The party defendant may then unquestionably be sued in this Court.
May the plaintiff sue in it? Is the Cherokee Nation a foreign state in the sense in which that term is used in the
Constitution?

The counsel for the plaintiffs have maintained the affirmative of this proposition with great earnestness and
ability. So much of the argument as was intended to prove the character of the Cherokees as a state, as a distinct
political society separated from others, capable of managing its own affairs and governing itself, has, in the
opinion of a majority of the judges, been completely successful. They have been uniformly treated as a state from
the settlement of our country. The numerous treaties made with them by the United States recognize them as a
people capable of maintaining the relations of peace and war, of being responsible in their political character for
any violation of their engagements, or for any aggression committed on the citizens of the United States by any
individual of their community. Laws have been enacted in the spirit of these treaties. The acts of our government
plainly recognize the Cherokee Nation as a state, and the courts are bound by those acts.

A question of much more difficulty remains. Do the Cherokees constitute a foreign state in the sense of the
Constitution?

The counsel have shown conclusively that they are not a state of the Union, and have insisted that individually
they are aliens, not owing allegiance to the United States. An aggregate of aliens composing a state must, they
say, be a foreign state. Each individual being foreign, the whole must be foreign.
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This argument is imposing, but we must examine it more closely before we yield to it. The condition of the Indians
in relation to the United States is perhaps unlike that of any other two people in existence. In the general, nations
not owing a common allegiance are foreign to each other. The term foreign nation is, with strict propriety, appli-
cable by either to the other. But the relation of the Indians to the United States is marked by peculiar and cardinal
distinctions which exist nowhere else.

The Indian Territory is admitted to compose part of the United States. In all our maps, geographical treatises, his-
tories, and laws, it is so considered. In all our intercourse with foreign nations, in our commercial regulations, in
any attempt at intercourse between Indians and foreign nations, they are considered as within the jurisdictional
limits of the United States, subject to many of those restraints which are imposed upon our own citizens. They
acknowledge themselves in their treaties to be under the protection of the United States; they admit that the
United States shall have the sole and exclusive right of regulating the trade with them and managing all their
affairs as they think proper; and the Cherokees in particular were allowed by the Treaty of Hopewell, which pre-
ceded the Constitution, to send a deputy of their choice, whenever they think fit, to Congress. Treaties were made
with some tribes by the state of New York under a then unsettled construction of the Confederation, by which
they ceded all their lands to that state, taking back a limited grant to themselves in which they admit their
dependence.

Though the Indians are acknowledged to have an unquestionable and, heretofore, unquestioned right to the
lands they occupy until that right shall be extinguished by a voluntary cession to our government, yet it may well
be doubted whether those tribes which reside within the acknowledged boundaries of the United States can,
with strict accuracy, be denominated foreign nations. They may more correctly, perhaps, be denominated
domestic dependent nations. They occupy a territory to which we assert a title independent of their will, which
must take effect in point of possession when their right of possession ceases. Meanwhile, they are in a state of
pupilage. Their relation to the United States resembles that of a ward to his guardian.

They look to our government for protection; rely upon its kindness and its power; appeal to it for relief to their
wants; and address the President as their great father. They and their country are considered by foreign nations,
as well as by ourselves, as being so completely under the sovereignty and dominion of the United States that any
attempt to acquire their lands or to form a political connection with them would be considered by all as an inva-
sion of our territory and an act of hostility.

These considerations go far to support the opinion that the framers of our Constitution had not the Indian tribes
in view when they opened the courts of the Union to controversies between a state or the citizens thereof and
foreign states.

In considering this subject, the habits and usages of the Indians in their intercourse with their white neighbors
ought not to be entirely disregarded. At the time the Constitution was framed, the idea of appealing to an Amer-
ican court of justice for an assertion of right or a redress of wrong had perhaps never entered the mind of an
Indian or of his tribe. Their appeal was to the tomahawk, or to the government. This was well understood by the
statesmen who framed the Constitution of the United States, and might furnish some reason for omitting to enu-
merate them among the parties who might sue in the courts of the Union. Be this as it may, the peculiar relations
between the United States and the Indians occupying our territory are such that we should feel much difficulty in
considering them as designated by the term foreign state were there no other part of the Constitution which
might shed light on the meaning of these words. But we think that in construing them, considerable aid is fur-
nished by that clause in the 8th Section of the 3rd Article, which empowers Congress to regulate commerce with
foreign nations, and among the several states, and with the Indian tribes.

In this clause they are as clearly contradistinguished by a name appropriate to themselves from foreign nations as
from the several states composing the Union. They are designated by a distinct appellation; and as this appella-
tion can be applied to neither of the others, neither can the appellation distinguishing either of the others be in
fair construction applied to them. The objects to which the power of regulating commerce might be directed are
divided into three distinct classes: foreign nations, the several states, and Indian tribes. When forming this article,
the Convention considered them as entirely distinct. We cannot assume that the distinction was lost in framing a
subsequent article, unless there be something in its language to authorize the assumption.

Foreign nations is a general term, the application of which to Indian tribes, when used in the American
Constitution, is at best extremely questionable. In one article in which a power is given to be exercised in regard
to foreign nations generally, and to the Indian tribes particularly, they are mentioned as separate in terms clearly
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contradistinguishing them from each other. We perceive plainly that the Constitution in this article does not com-
prehend Indian tribes in the general term foreign nations; not, we presume, because a tribe may not be a nation
but because it is not foreign to the United States. When, afterward, the term foreign state is introduced, we cannot
impute to the Convention the intention to desert its former meaning and to comprehend Indian tribes within it,
unless the context force that construction on us. We find nothing in the context and nothing in the subject of the
article which leads to it.

The Court has bestowed its best attention on this question and, after mature deliberation, the majority is of
opinion that an Indian tribe or nation within the United States is not a foreign state in the sense of the Constitu-
tion, and cannot maintain an action in the courts of the United States.

A serious additional objection exists to the jurisdiction of the Court. Is the matter of the bill the proper subject for
judicial inquiry and decision? It seeks to restrain a state from the forcible exercise of legislative power over a
neighboring people, asserting their independence; their right to which the state denies. On several of the matters
alleged in the bill, for example on the laws making it criminal to exercise the usual powers of self-government in
their own country by the Cherokee Nation, this Court cannot interpose, at least in the form in which those mat-
ters are presented.

That part of the bill which respects the land occupied by the Indians, and prays the aid of the Court to protect their
possession, may be more doubtful. The mere question of right might perhaps be decided by this Courtin a proper
case with proper parties. But the Court is asked to do more than decide on the title. The bill requires us to control
the legislature of Georgia, and to restrain the exertion of its physical force. The propriety of such an interposition
by the Court may be well questioned. It savors too much of the exercise of political power to be within the proper
province of the Judicial Department But the opinion on the point respecting parties makes it unnecessary to
decide this question.

If it be true that the Cherokee Nation have rights, this is not the tribunal in which those rights are to be asserted.
If it be true that wrongs have been inflicted and that still greater are to be apprehended, this is not the tribunal
which can redress the past or prevent the future.

The motion for an injunction is denied.
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